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THE UNANIMITY OF JURY VERDICTS .* 



The passage of Senate Bill No. 142, introduced by Senator Parks, 
of Arapahoe county, providing that in civil cases in courts of record 
not less than three-fourths of the jury trying any case may concur in 
and render a verdict therein, places the State of Colorado in line with 
a much desired reform of the jury system. The law in question 
becomes effective July 21, 1899, but applies only to causes thereafter 
commenced. 

The first jury law in the United States departing from the old 
system was a territorial act of Montana, in 1868, providing that two- 
thirds of a jury might concur in and return a verdict therein. This 
act was practiced under and enforced until the territory was admitted 
to statehood, when it was adopted as a part of its constitution. (Art. 
3, sec. 23.) Since 1868 thirteen States have abolished the require- 
ment of unanimity from jurors in the trial of civil cases. 

In Louisiana the constitution of 1879 provided that the General 
Assembly might provide by law for a verdict by less than the whole 
number of jurors in civil cases; and the legislature at its first oppor- 
tunity, in 1880, availed itself of this power, and passed an act pre- 
scribing that nine out of twelve jurors might render a verdict in civil 
cases. In California, by the constitution of 1878 (Art. 1, sec. 7), it 
is provided that: 

"The right of trial by jury shall be secured to all and remain inviolate, but in 
civil cases three-fourths of a jury may render a verdict." 

The constitution of Nevada (Art. 1, sec. 3), the new constitution 
of Texas (Art. 5, sec. 13), and the constitutions of all the new States 
recently admitted, contain similar provisions. (Washington, Art. 1, 
sec. 21; Idaho, Art. 1, sec. 7; South Dakota, Art. 6, sec. 6; Mon- 
tana, Art. 3, sec. 23, two-thirds.) The constitution of Wyoming, 
relating to jury trials (Art. 9, sec. 1), is a verbatim copy of that 
portion of our own bill of rights, and leaves the question entirely open 
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to the legislature in civil cases. In 1895 a law was passed by that 
State, permitting a verdict by three-fourths of the number of jurors 
trying a civil case. In the new constitution of Kentucky, in 1892, 
provision was made that the legislature might provide for a verdict in 
civil cases of not less than three-fourths of the jury, and the very next 
General Assembly of that State (1892) passed an act permitting such 
verdicts. (Laws 1892, chap. 116. ) The legislature of Connecticut, 
in 1887, partially adopted the same reform, and provided that not 
less than three-fourths of the number of jurors may find a verdict, but 
by reason of a constitutional impediment, it required that consent 
must be given by both parties at the commencement of the trial. As 
early as 1859 (see opinion of Justices, 41 N. H. 550), a similar 
statute was enacted by the legislature of New Hampshire; but the 
same impediment existed as in Connecticut, and the Supreme Court of 
that State declared it was beyond the powers of the assembly to so 
legislate. In a number of Eastern States, notably Wisconsin and 
New Jersey, a similar effort to abolish the practice of unanimity has 
been attempted; the chief obstacle to such efforts has been that the 
constitutions of those States are framed after those of the original 
colonies, and provide that the right to trial by jury in civil and 
criminal cases shall remain inviolate forever, the result of which was 
to make a constitutional amendment necessary. Strange as it may 
seem, the territories of the West were the first to make the change in 
question. In Montana, Utah, New Mexico, Nevada, and Oklahoma 
the system was for years in vogue and practiced under to the entire 
satisfaction of both the bench and bar. The right of the territories 
to pass such laws was, of course, governed by the Federal Constitu- 
tion, but no case reached the Supreme Court of the United States 
involving the constitutionality of these acts until 1896, when they 
were declared unconstitutional as infringing upon the seventh amend- 
ment, which provides that the right to trial by jury in all cases at 
common law involving over twenty dollars, shall be held inviolate. 
(American Pub. Co. v. Fisher, 17 Sup. Ct. Rep. 618.) The Supreme 
Court at a much earlier period evaded the question in a Montana case. 
(Dumphyv. Kleinsehmidt (U. S), 11 Wall. 610.) 

The Supreme Court of Utah, in six different opinions, held the law 
constitutional before the decision of the United States Supreme Court 
above mentioned. (See cases cited in Vol. 2, Pac. Digest, p. 1572 
under "Jury.") 

The Supreme Court of Arizona differed from that of Utah. ( Canall 
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v. Byers (Ariz.), 36 Pac. Rep. 499.) In American Pub. Co. v. 
Fisher, supra, Judge Brewer was careful to use the following language: 

" In order to guard against any misapprehension it might be proper to state 
that the power of a State to change the rule in respect to unanimity of juries, is 
not before us for consideration." 

This warning against misapprehension would seem to be unneces- 
sary in view of the repeated decisions of that tribunal declaring that 
the seventh amendment to the Federal Constitution, though applying to 
territorial acts, did not apply to States. ( Walker v. Saubinet, 92 U. 
S. 90; Edwards v. Elliot, 21 Wall. 532; Livingstone v. Moore, 7 Peters, 
469. Also to same effect Houston v. Wadsworth, 5 Colo. 213). 
When those territories (Montana and Utah), where the system existed 
for years, were admitted into the Union, and had an opportunity to 
change the system, they not only refused to do so, but distinctly and 
positively embodied the reform in their constitutions so that the legis- 
lature has no power to alter it. The Chief Justice of Utah in one of 
the cases decided by that court, sustaining the constitutionality of the 
act, used the following language: 

" One of the signs of progress is the provision for the verdict by three-fourths 
of the jury in a civil cause. Wherever this provision has been tried it has been 
found to be a distinct benefit. Such a provision is simply a change in the pro- 
cedure of applying legal remedies. It is general in its application ; it is fair and 
just to all. No man's property rights are injured by it ; and no man can be said 
to have a vested right in the unanimous action of a jury any more than in the fact 
that a juror was anciently required to be a freeholder. All litigants could waive 
in civil trials at common law and under our constitution this unanimity of verdict. 
If they conld waive it then it was not one of the requisites which must be pre- 
served in order to preserve a jury trial in civil actions. For these reasons, be- 
cause society progresses, and modes and legal procedure must change with that 
progress, because this enactment is a 'just and reasonable expression of the pub- 
lic will,' because it is calculated to be of great benefit to all classes of litigants, 
because it reaches justly and fairly and impartially all classes of men, because it 
is claimed to be only an infringement of a broad and general statement of the 
constitution which ought not to be so narrowly construed as to be a bulwark 
against progress, we hold that this law was a rightful subject of legislation." 
{Hess v. White, 33 Pac. Rep. 243). 

There has been a disposition in some of the Western States to even 
extend the change to certain classes of criminal cases, and in Montana 
the constitution provides that two-thirds of a jury may render a verdict 
in a criminal case below the grade of felony; and a like verdict in 
similar cases is provided for in the constitution of Idaho (Art. 1, sec. 
7), while in Texas the same reform exists, the right to be exercised, 
however, by nine of jurors out of twelve It is also provided that: 
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"When pending the trial of any cause any number of jurors not exceeding 
three, may die or be disabled from sitting, the remainder of the jury shall have 
power to render a verdict." (Const. Texas, Art. 5, sec. 13). 

Many suggestions have been made by American writers as to pro- 
posed changes in the method of reaching a verdict even in criminal 
cases. One author (Lieber), (6 Am. Law Register, 709), as early 
as 1869 suggested that the rule should be to acquit the defendant 
where three-fourths of a jury so decided. But most writers who have 
considered the subject prefer to hold to the requirement of unanimity 
to secure a conviction. In Germany and almost all European coun- 
tries where the jury system exists in any form, a majority governs in 
both civil and criminal cases. (6 Am. Law Reg. 727). 

In 1890 Hon. William J. Bryan introduced in Congress a bill 
amending section 800 of the revised statutes of the United States by 
adding the words: 

"In all civil cases a verdict of three-fourths of the jurors constituting the jury 
shall stand as a verdict of such jury, and such a verdict shall have the same force 
and effect as a unanimous verdict." 

In support of the reform proposed, in an impassioned address before 
the bar association banquet at Lincoln, Nebraska, he denounced as 
one of the evils that threatened the jury system, the requirement of a 
unanimous verdict. (First Battle, p. 56). Dr. Lieber, an American 
devoted to American institutions, in a letter to a member of a consti- 
tutional convention of New York declared, that in all his investiga- 
tions and reading (which certainly covered a broad field when we 
consider that he was the author of several works on civil rights and 
civil government), he had never read nor seen in print any good ob- 
jection to the passage of the law requiring that two-thirds of the 
number of jurors should concur in and render a verdict. (6 Am. Law 
Reg. 727.) The chief objection to the innovation comes principally 
from a few of the older and extremely conservative members of the 
bench and bar, who in the main rest their objections upon the sup- 
posedly ancient character of the institution, and the well-known pre- 
judice that many of them are known to have against inroads upon 
customs that smack of antiquity. Considering the earnestness with 
which some of the defenders of the present system urge these reasons, 
it may seem strange to state, as is the fact, that all such objections, 
be they with or without merit, grow out of ignorance of the history of 
the jury system. Without attempting to prolong this discussion by a 
detailed and elaborate investigation into that history which would be 
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necessary to completely sustain this assertion, we can confidently state, 
after a careful and painstaking investigation, that the history of the 
jury system down to the forty-first year of Edward the Third, fails to 
disclose that unanimity was ever a part of it, but on the contrary, 
it was controlled by majorities. (History of the Jury System, by 
Maximus Lesser, 1894; Forsyth's History of the Jury System; Proffat 
on Jury Trials; Lieber's Civil Liberty and Civil Government; and 
Hallam's Middle Ages). 

A majority controlled in every institution established to administer 
justice from the time of the ancient tribunals of Egypt down to those 
tribunals of pagan times known as the Dicasts of Greece, the Judices 
of Rome, the tribunals of the ancient Germans, the institutions of the 
Britons and Normans, and the systems of the Anglo-Saxons. (Lesser' s 
History of the Jury System). If, then, the idea of antiquity would 
be of support to those who oppose this change, the virtue of such ar- 
gument must, in the light of truth and the facts, transfer its weight 
to the advocates of the reform. Yet, if it were admitted that this 
incident of unanimity comes to us from hoary customs, we fail to see 
why such fact, if it were a fact, should weigh in favor of the advocates 
of unanimity any more than some ridiculous absurdity of the ancient 
alchemists should now be used to oppose some progress or change in 
science. 

Some of the laws of Moses have come down to us and are recognized 
as wise and just, and are actually in vogue to-day either as they origi- 
nally were, or with modern improvements, while others have been cast 
aside as barbarous and unnatural. That there was wisdom in the 
ancient rule of a majority is established by the fact that it has been 
retained in all branches and departments of government by all civilized 
nations, while the idea of unanimity to decide any question affecting 
the relations of human society or government has been repudiated, and 
an attempt to enforce such a rule in any other department of human 
affairs would be ridiculed as absurd. People do not all think alike in 
religion, politics, or the ordinary and many complicated questions of 
social relations. In civil cases, especially, it is well known to every 
lawyer that a jury is not required to find the truth beyond a reasona- 
ble doubt; yet the requirement of a unanimous verdict is practically a 
reversal of this commonly accepted legal principle. According to 
actual calculation by those who have endeavored to arrive at the chances 
of truth and error, we find the probability that a unanimous verdict 
of twelve men honestly concurred in, without compromises, concessions 
or coercion, is as 531,441 to 1. (Lesser's Jury System, 210.) 
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Another mistaken impression of the origin of the jury system is, 
that it came from Magna Charta. The only thing in Magna Charta 
that justifies this assumption is that clause or portion thereof known 
as the "judicum parium," the popular version of which is, "that no 
man shall be deprived of life, liberty or property, save by the judg- 
ment of his peers and the laws of the land." That this clause of 
Magna Charta might be carried out, courts were established in Eng- 
land, the judges of which were known as "Pares," and constituted 
the county and baronial courts. They passed upon matters both of law 
and fact, and a majority of the number of members always controlled. 
(See chap. 11, Lesser' s History.) 

The jury system, as we now understand it, was gradually grafted 
into English jurisprudence long after Magna Charta was adopted, and 
undoubtedly had its origin in the attempt to separate judges of law and 
of fact. In this primary object and principle, as recognized by all 
writers, is to be found the strength and beauty of the jury system. 
Although founded on this admittedly meritorious and successful idea, 
the transformation through which it gradually developed was made up 
of many absurdities. 

As every lawyer knows, the qualifications of a juror originally were 
the very antithesis of the requirements of modern times. Instead of 
being catechised to know how little he knew of the case, and how little 
acquainted he was with the parties, his chief qualification consisted in 
how completely cognizant he was of the facts and the character, standing 
and position of the litigants. If the twelve men thus selected could 
not agree, there was brought into play a process known as ' ' affortia- 
tio," which consisted of obtaining new men with similar qualifications 
who were put in the place of the minority until twelve could be found 
who should agree. But in time this system became burdensome by 
reason of its necessitating a repetition by the parties of their conten- 
tions, and renewed consultations, bickerings and disputes among the 
jurors. 

Another step in the transformation was to actually abolish the re- 
quirement of unanimity, and Lesser tells us (History of Jury System, 
p. 198) that, in the reign of Henry the Third and Edward the First, 
verdicts were rendered by less than the whole number. The fact is, 
as borne out by all historical accounts of the jury system, it was not 
until the forty-first year of the reign of Edward the Third that it was 
judicially determined that a verdict of less than twelve was actually 
a nullity. (41 Assizes, 11.) The opinion of the court thus estab- 



1899.] THE UNANIMITY OF JURY VERDICTS. 139 

lishing the requirement of unanimity proceeds upon the ground that 
it was the duty of the judges of the assize where they could not get all 
the jurors to agree, to deprive them of meat and drink and carry them 
about in carts in the same disagreeable condition until they did agree. 
Hardly more than a century has elapsed since this practice of coercion 
was, in every case of disagreement among jurors, carried out to the 
letter. The result was that the modern difficulty of hung juries was 
absolutely unknown at common law. The advocates of the system of 
unanimity seem, however, to have overlooked the fact that these great 
legal luminaries of the middle ages who, in the profundity of their 
wisdom, established the custom, were just as much averse to that abor- 
tion of justice known as a "hung jury," as the advocates of the change 
are at the present time. They were not, however, so scrupulous of 
true and enlightened principles in their methods to prevent "hung 
juries." The unanimity that they required as such preventive, in- 
stead of being founded on any principle, was a hollow mockery, with- 
out a single defender in history or modern treatises on the jury system. 
Would it not have been a thousand times more natural and in conso- 
nance with humanity, reason and justice to have permitted the minority 
to openly -express their dissent, than to force them into a violation of 
their oath by tortures less than inquisitorial ? 

Mr. Zeisler, who has delved deeply into the history of the jury sys- 
tem, in an article published in the Forum for May, 1890, maintains 
that the reason of the court's ruling in "41 Assizes" was that the 
jurors, being supposed to know the facts, and a majority thereof hav- 
ing concurred in what those facts must be, nothing but maliciousness, 
or a course of "impious stubbornness," could account for the failure 
of the minority to bow to the majority, and cases are cited where the 
minority obstructionists were not only subjected to the pangs of hunger 
and discomfort, but were, by order of the court, placed in durance vile 
for their obstinancy. Forsythe (Jury Trials, p. 131) maintains that 
in the infancy of the system the number of jurors who were permitted 
to find a verdict was known to have fluctuated as convenience or legal 
custom required. Considering the absence of all reason in requiring 
' ' unanimity ' ' and the methods of its enforcement, it is little wonder 
that Mr. Hallam terms it " a preposterous relic of barbarism" (Mid- 
dle Ages, supp. notes 262) ; and one editor of Blackstone (Christian's 
Blackstone, p. 375) stigmatizes it as "repugnant to all rules of human 
conduct, passions and understanding." 

Jeremy Bentham, the great English advocate of law reforms in the 
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early part of the present century, never neglected an opportunity to 
denounce the unanimity idea of the jury system. The law reform com- 
mittee appointed by Parliament in 1830, on which Benthamand Lord 
Brougham served, reported to Parliament: 

" That it is difficult to defend the justice or wisdom of the principle of unanimity. 
It seems absurd that the rights of a party in questions of a doubtful and compli- 
cated nature should depend on his being able to satisfy twelve persons that one 
particular state of facts is the true one. This necessity most frequently leads to 
improper compromises among jurors of their respective opinion. The interests 
of justice manifestly require a change of law on the subject." (Lesser, p. 187. ) 

The committee recommended the passage of an act requiring that 
nine of a jury could concur in and render a verdict after twelve hours' 
consultation in which they were unable to all agree. Bentham, in 
support of the reform suggested, said the system could not have been 
the work of calm reflection working in the light of experience, and he 
finally denounced it as "no less absurd than barbarous." 

No action was taken in England on the favorable report of the com- 
mittee referred to, owing, principally, to its certain defeat in the House 
of Lords. It will be found, however, that many of the English colo- 
nies have acted on the suggestion. The code of civil procedure of 
British India of 1882 provides that a jury may render a verdict by a 
majority vote. The same law has been enacted in the Bahama Islands 
and several other English colonies. In Scotland, strange as the incon- 
sistency may seem, the majority of a jury composed of fifteen persons 
may render a verdict in criminal cases, whereas three-fourths of a jury 
of twelve render a verdict in civil cases. (Sees. 1969, 1983, 2025, 
Larrimer's Hand-Book of the Law of Scotland. ) The history of this 
peculiarity will be found interesting, but hardly within the scope of 
this paper. 

Lord Neaves, an eminent Scottish jurist, declared, in an address 
before the Social Science Association of England, in 1870, that after 
years of experience under the system existing in Scotland he was con- 
vinced that it would be a great mistake to borrow from England the 
requirement of unanimity. (Vol. 2, Albany Law Journal, 341.) Mr. 
Justice Miller, of the Supreme Court of the United States, was an 
earnest advocate of reforms in our system of trial by jury, the most 
important of which he regarded as the abolition of unanimity, and 
declared that in civil actions a verdict by nine out of twelve men was 

"An approach to perfect justice, as near perhaps as the fallibility of human na- 
ture permits." 
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And that 

" The change would remove the most serious objection to trial by jury, a re- 
quirement (unanimity) that stands out almost without support in reason or expe- 
rience." (21 Am. Law Kev. 859.) 

The distinguished Chief-Justice Hargis, in a thoughtful address on 
"The Law's Delay" (140 North Am. Kev. 309), decidedly favors 
dispensing with unanimity In civil cases. Judge Cooley, in his edition 
of Blackstone, speaking of the system of unanimity, declares that 

"It is repugnant to all experience of human conduct, passion and understand- 
ing." 

And that 

" It could hardly in any age have been introduced into practice by the de- 
liberate act of a legislature." 

Gov. Koerner, of Illinois, in 1868, and Governor Carpenter, of 
Iowa, in 1876, in their annual messages, recommended the abolition of 
unanimity of jury verdicts. Governor Koerner referred to the system 
as ' ' that illogical unanimity system which has become a great source of 
injustice and, consequently, a denial of justice; " while Governor Car- 
penter termed it " that antique absurdity which has too long fettered 
the administration of justice." ("Unanimity of Jury Verdicts," 
May Forum, 1890.) 

Lord Chief-Justice Cockburn, in the course of the opinion in Winsor 
v. Reg., 6 Best & S. 170, severely condemns the reasons, motives and 
purposes of "our ancestors" in their "unscrupulous" requirement of 
unanimity. 

Mr. Lesser (History of the Jury System) recapitulates a great num- 
ber of reasons in favor of a verdict by less than the entire number; 
among others he contends that corruption would be less practicable, if 
the hope of profit could no longer act as an inducement for worthless 
persons to serve as jurors; that such a thing as the "jury fixer " would 
be relegated to the past; that men of capacity, realizing that one or 
two mule-headed individuals, out of pure innate stubbornness (as is 
generally the case), could not upset the judgment of many or, what 
is worse, accomplish the same result by being "fixed" in advance, 
would more readily offer to serve on juries; a large per cent, of im- 
portant litigation (where disagreements mostly occur) would become 
shorter and justice more certain; that the status of the legal profession 
would be benefited by the change, for the advocate would in no case 
be confined to the aim of securing a small minority to dissent, but must 
assume the nobler object of convincing the majority. 
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The disposition of some lawyers to oppose the change is born of 
self-interest, or that of some special clientage. The hope of success 
for the weak side of a particular case may often depend upon convinc- 
ing a minority rather than the majority, and the advocate who pleads 
such cause may prefer to cling to the hope that for some cause, some 
motive or reason, possibly aside from the law and the weight of the 
evidence, one or two men may save him from defeat. But when the 
members of the bar are entirely free from personal considerations in 
the determination of this question, it is the opinion of the writer, from 
the expressed opinions of some two hundred members of the Denver 
bar, that ninety-five per cent, of them heartily favor the change. At 
a well attended meeting of the Denver Bar Association, called specially 
to discuss the question, there was not a single vote recorded against a 
resolution adopted in favor of the bill in question. 

A few inconsistencies with the requirement of unanimity of jury 
verdicts may be worthy of suggestion. In all other branches of our 
government, where important property rights are determined, a ma- 
jority rules. In courts of ordinary and admiralty and in chancery 
(where probably more cases are tried than at common law), juries do 
not intervene at all. The foreclosure of mortgages, often involving 
accountings and intricate questions of fact, the partition of lands, the 
rights of widows and orphans, are adjudicated almost daily in our 
courts without the intervention of a jury, or even the right thereto. 
The Senate of the United States may impeach the President by a 
majority of one vote. The House of Lords of England may condemn 
a man to death by a vote of twelve out of twenty-three. All the 
great constitutional questions involving the dearest and most sacred 
rights of life, liberty, and property may be determined by a bare 
majority. The judges of the court of claims, as triers of both law and 
fact, adjudicate differences between government and people, and by a 
bare majority determine property rights involving millions. Your 
case at nisi prim, decided by twelve jurors, may be by a majority of 
one, in a supreme court of seven, decided just the contrary on the 
identical facts when it is determined that the verdict is against the 
weight of the evidence. 

Some writers of great ability have advocated the entire abolition of 
the jury system in civil cases. (Albert Stickney in Century, Vol. 3, 
p. 124; Vol. 4, p. 302, "Delusions of Jury Trial;" "Nation," 
Vol. 37, p. 90. ) One ground for this growing opinion is to be found 
in a certain vein of cynicism, running through the arguments advanced, 
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born of a disgust caused by certain shortcomings of the system rather 
than any good reason against its elementary and primary idea, namely, 
a separation of the judges of law and of fact. It is to overcome this 
growing disgust that reforms, such as the one here discussed, are pro- 
posed. In fact, one of the greatest champions of the system (Dr. 
Lieber) prophesied some decades ago that: 

"It is by do means certain that without some changes (like that of the aboli- 
tion of unanimity) the right of trial by jury, one of the abutments on which the 
arch of civil liberty rests, can be prevented from giving way in the course of 
time." (6 Am. Law Reg. 727, 1869.) 

The constant grumbles and murmurs heard on all sides from bench 
and bar demonstrates far too truly the foresight thus displayed. (See 
Law Notes for February, 1899 ; ' ' Present Aspect of the Jury System, ' ' 
Lesser, pp. 200-220, 1894.) It would be the saddest blow ever sus- 
tained by the common people if the time should ever come when jury 
trials should be abolished even in civil cases, and if such a misfortune 
should come it will be laid at the door of an indifferent and thoughtless 
bar in England and America, who seem loth to wake up to the danger 
until the whole noble system may be involved in ruin. 

Probably the most noteworthy champion of the old system of 
unanimity is the Hon. Joseph H. Choate, the distinguished advocate 
and present ambassador to England. (See address on the Bight of 
Trial by Jury, Vol. 22, Keports Am. Bar Asso., 291, 1898.) Mr. 
Choate' s defense of the jury system is delightful and refreshing, but it 
must be painful to his friends to note what ignoble and flimsy argu- 
ments he advances in favor of adhering strictly to the hoary system 
of unanimity. He charges those who advocate the change as actuated 
by disrespect and disregard of property interests, and as akin to 
socialists and populists, as though those terms imparted some idea of 
degradation. He claims that many of the evils charged up to the 
unanimous incident are either imaginary or caused by what he terms 
" lazy " and indifferent courts in neglecting their duty to see that the 
jury is always properly instructed as to the law and informed as to the 
issue of facts. He admits in one paragraph that while no statistics 
have ever been taken on the subject, that not more than three per 
cent, of jury trials result in mistrials, and not to exceed one per cent, 
are caused by one member of the jury, and in the next paragraph he 
proceeds to warn us that to permit the one or three per cent, of all 
jury cases where the whole number cannot agree to be decided by any 
less is ' ' the entering wedge ' ' to that destruction of property interests 
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in this country which seems a consummation so devoutly wished for 
by some of our fellow-citizens. Yet in still another paragraph the 
distinguished speaker admitted that some of the ablest lawyers, judges 
and jurists in this country and England, and even the very distin- 
guished bar association he was addressing, had advocated and recom- 
mended the change, but sought to weaken the force of these statements 
by saying they constituted only a small percentage of those who had 
expressed themselves. Yet we were not referred to a single expres- 
sion in support of his defense, while the able jurist, whose opinions he 
mostly drew on (Mr. Justice Miller) was probably the leading advo- 
cate in this country of the abolition of unanimity. As to statistics we 
have none whatever, but the experience of lawyers must convince 
them that twenty pei cent, of important jury trials are abortive by 
reason of disagreement. One writer declares the "number of dis- 
agreements is enormous." (Lesser, p. 181.) 

Mr. Choate,. as the representative of the most valuable property 
rights in the world, is content to have a bare majority of the Supreme 
Court of the United States decide a great constitutional question in- 
volving the rights of the sovereign people by their reprepresentatives 
in congress to impose an income tax on the rich, but insists that it 
would be unjust to the great corporation interests of the country to 
permit a poor man injured by their negligence to receive redress at the 
hands of less than the whole number of jurors trying his cause. He 
protests in eflfect that there is no such thing as jury bribing, and in 
his experience of forty years, fails to recall a case of that character, 
and throws down the challenge that for every such case he will show a 
judge of a court steeped in the same infamy. It may be admitted that 
the supposed evil of direct bribery may be exaggerated, but it is pre- 
posterous for even Mr. Choate to deny that it exists. The system was 
so abused in this respect as to warrant Jeremy Bentham, nearly a 
century ago, to write his caustic essays on "The Art of Packing 
Juries." Only the past winter in Chicago, nearly the entire time of 
the grand jury was consumed in investigating the worst nest of jury 
bribery and corruption ever imagined by the most violent enthusiastic 
of reform in the jury system. (Law Notes, p. 15, for February, 1899; 
Rocky Mountain News, February 10, 1899.) The testimony revealed 
that seven bailiffs in the courts of Cook county were implicated, 
several of them in the regular hire of certain corporations of Cook 
county. Twenty jurors, in their scare and scramble to turn State's 
evidence, testified to having either actually received money or been 
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offered it to hang juries. Fifty dollars was the highest sum paid any 
one juror to prevent a verdict. 

But direct jury bribing is by no means the only evil sought to be 
guarded against. Our juries are allowed to run loose during the 
progress of important civil litigation and often submitted to outside 
influences of which counsel or even the parties may be entirely inno- 
cent, but which influences may often be more weighty with a possible 
one or two out of an average twelve than the law and evidence. A 
well known attorney for large corporate interests is said to have ad- 
mitted being often pestered with a minority of one or two jurors who 
prevented a verdict for reasons of which client or counsel so favored 
were entirely innocent, and did not divine until application made for 
transportation or a job after the deed was done, and such fact urged 
as reason for the solicited favor. Undoubtedly minorities, from one 
to three, have prevented verdicts out of sincere and honest motives, 
but any attempt at figuring the chances of their being right rather 
than the majority will demonstrate beyond question that in all such 
cases the minority is in all probability wrong, and consequently an in- 
justice is perpetrated. 

The constitutionality of the law in question is, in the opinion of the 
writer, settled beyond all question, in this State. While the bill in 
question was referred to the Supreme Court for a determination of that 
question and the court finally refused to answer it, the refusal was 
practically a victory for the constitutionality of the act. While the 
merits of the case were fully discussed before the court, it was con- 
tended by the advocates of the bill that it had already been decided 
in this State that no limitations were placed upon the legislature by our 
bill of rights in respect to the right of that body to regulate the trial 
by jury in civil causes. This conte tion was based upon an early de- 
cision of the Supreme Court (Homton v. Wadsworth, 5 Colo. 216, 
1880.) The court at that time was, fortunately, composed of those 
who had been members of the constitutional convention, and, accord- 
ing to Judge Cooley, their knowledge of the intention of the framers 
of that instrument is largely decisive of the construction to be given 
it; so when they declared in upholding the constitutionality of a cer- 
tain code provision interfering with right to trial by jury in civil 
cases (appointing of referees) that "the bill of rights secures the right 
of trial by jury in criminal cases but imposes no restrictions upon the 
legislature in respect to civil cases" they settled the whole question. 
In the recent opinion of the court (unreported) they sustained this 
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contention of the advocates of the bill, and, following the rule of the 
court, where a question has once been determined they will not again 
pass upon it in an ex parte proceeding, refused to affirm or reverse 
Houston v. Wadsworth. 

The section of the bill of rights claimed to be infringed reads as 
follows: 

"The right of trial by jury shall remain inviolate in criminal cases; but a jury 
in civil cases in all courts, or in criminal cases in any court not of record, may 
consist of less than twelve men as may be prescribed by law. Hereafter the grand 
jury shall consist of twelve men; any nine of whom concurring may find an in- 
dictment, provided, the general assembly may change, regulate or abolish the 
grand jury system." Section 23, Bill of Eights. 

Every other constitution adopted up to this time (1876) provided 
in effect that the right of trial by jury should remain inviolate in both 
civil and criminal cases. The new constitution of Missouri (1875) 
was just out and in the hands of our convention and the bill of rights 
embodied in that instrument was copied almost verbatim, so there can 
be no question where the text of our bill of rights came from. When 
that section was reached regarding right of trial by jury, the Missouri 
section was copied verbatim excepting the declaratory clause which in 
the Missouri instrument reserved inviolate from legislative interference 
the right to trial by jury in all cases (both civil and criminal), while 
the same clause in our instrument deliberately eliminated "all cases" 
and limited the inviolability of that right to criminal cases, thus 
leaving the matter as to civil cases entirely open to the legislative will. 
Written briefs are on file in the Supreme Court as to the merits of the 
whole question. The Attorney General candidly admitted it was only a 
doubt in his mind as to the constitutionality of the measure in ques- 
tion; and where such doubt is so candidly admitted the authorities are 
unanimous that it must be decided in favor of the legislative act. (Cooley 
Const. Lim. p. 220-221). The contention of the Attorney General 
was that in a clause subsequent to the declaratory clause in section 23, 
these words occurring: "but a jury in civil cases in all courts, or in 
criminal cases in any court not of record, may consist of less than 
twelve men as may be prescribed by law," shows an intention of the 
framers to limit to such extent the legislative power to regulate trial 
by jury in civil cases. But in the absence of a positive reservation of 
the right to trial by jury inviolate from legislative action this sub- 
sequent clause was totally unnecessary. It has been held that the 
portion of it permitting legislatures to provide for juries of less than 
twelve in justices' courts, in civil or criminal cases, was unnecessary 
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verbiage, as, in the absence of some positive restriction upon such 
right, it existed without such grant of power. (Work v. State, 2 
Ohio St. Rep. 296-308). 

It has also been held that a similiar clause providing that jury trial 
may be waived in civil cases was equally unnecessary. Baird v. Mayor, 
74 N. Y. 385. 

The Attorney General claimed that the mention of what the legisla- 
ture could do, in this subsequent clause, was an exclusion of the idea 
that it was given any other power than that so expressly mentioned, 
in accord with the familiar maxim of law that ' ' the mention of one 
thing is an exclusion of the other," etc. 

The answer to this contention is, briefly: 

The Attorney General in his argument ignored the fact that if the 
court should declare that such subsequent language preserves "in- 
violate" the right of trial by jury in civil cases, it would thereby in 
the face of the terms of the positive declaration (limited to criminal 
cases), commit a much more flagrant violation of the very rule he 
contended for. If the court should hold that no distinction, as to 
legislative powers in regulating civil and criminal jury trials can be 
made further than expressly mentioned in the subsequent clause of 
the section, it would thereby refuse to impart any significance what- 
ever to the positive, explicit and significant declaration limiting and 
establishing in what cases, and what cases only, the "right of trial 
by jury shall remain inviolate" from legislative interference. Cer- 
tainly the distinct and certain declaration that the right of trial by 
jury shall remain " inviolate " in criminal cases is an exclusion of the 
idea that it should also remain inviolate in civil cases. " The mention 
of the one thing is an exclusion of the other." 

In 1876 no constitution existed in this country specifically stating 
what details could be changed in the system of trial by jury. The 
only precedent was the original Federal constitution, which only re- 
served the right of trial by jury inviolate in criminal cases. (Proffat 
on Jury Trials, sec. 83). It was believed by the framers of that in- 
strument that the whole matter as to civil cases should be left to Con- 
gress, many of them favoring the majority system of Scotland and 
against fettering the legislative power from adopting, what they might 
consider needed reforms demanded by an advancing society and civil- 
ization. (See Hamilton in the Federalist, No. 83, where he insists it 
should be left to the legislature. Proffat on Jury Trials, sec. 83). 
Afterwards the supporters of the old system succeeded in the seventh 
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amendment extending "inviolability" to civil cases. It is worthy of 
note, however, that our own constitutional framers did no more than 
the immortal authors of the original Declaration. 

For the Supreme Court of this State to reverse Houston v. Wadmoorth, 
and decide with the "reasonable doubts" of the Attorney General 
would be: 

1st. Ignore the significance of a positive declaration, necessarily 
imparted thereto by the light of other constitutions. 

2d. Such significance, and the necessity of such positive declaration, 
would be compelled to give way to a subsequent and unnecessary 
recital as to what may be done in those cases which the declaratory 
clause of the section never deprived the legislature of the right to do. 

3d. It would force into the section the language, or words in effect, 
" the right of trial by jury shall also reinain inviolate in civil cases," 
terms which the framers of the instrument deliberately eliminated. 

4th. It would thereby impart to civil cases, so far as legislative in- 
terference is concerned, the same inviolability and the same sanctity 
that was reserved to criminal cases only by positive language. 

5th. It would declare that notwithstanding precedents in every other 
constitution of the United States up to that time (1976), all reserv- 
ing in positive terms the inviolability of the right in both civil and 
criminal cases, there is nevertheless no reasonable doubt, in the face 
of a refusal to allow such precedents, that such was also their intention. 

6th. To so declare would do violence to every well settled principle 
controlling the actions of the framers, (a) that the legislature of a 
State, as controlled by the constitution thereof, is even a stronger body 
than our national congress, in that it has unlimited power of legisla- 
tion, unless positively restricted. (Cooley, Const. Lim. p. 210.) (6) 
The limitations upon legislative power are created by express words or 
necessary implication and are not to be conjectured or sought in uncer- 
tain language. (Cooley, Const. Lim. p. 210.) (e) The constitutional 
question, so raised by the Attorney General, grew, as he expresses in 
his opinion, out of a "doubt," and in the words of the great Chief 
Justice (Marshall) : 

" But if I could rest my opinion in favor of the constitutionality of the law on 
which the question arises, on no other grounds than this doubt so felt and acknowl- 
edged, that alone would, in my estimation, be a satisfactory vindication of it. It 
is but a decent respect due to the wisdom, the integrity and the patriotism of the 
legislative body by which any law is passed, to presume in favor of its validity 
until its violation of the constitution is proved beyond all reasonable doubt." 
(Cooley, Const. Lim. p. 221). 

Ben B. Lindsey. 



